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INTRODUCTION

This Article will provide an in-depth examination of managed
care. It will begin with an historical overview of the development of managed care and will track its growth up to its present
saturation of the health insurance market. This Article will examine the response of states as well as the federal government
to the changes in the health insurance market brought about by
the proliferation of managed care products. Lastly, this Article
will attempt to make some sense out of the present health insurance situation and predict where managed care appears to be
headed in the future.
I.

AN OVERVIEW OF MANAGED CARE

A.

The Early Years

Managed health care developed from a belief that a controlled, systematic approach to the provision of health care
services would result in increased efficiency, reduced cost, and
high-quality services. The earliest commercial managed health
care plan, Kaiser Permanente, originated in the 1930's as a prepaid insurance plan for workers on major West Coast construction projects; during World War II, the prepaid health practice
format was used to provide health care to Kaiser shipyard work* Vickie Yates Brown is a member of Greenebaum, Doll & McDonald P.L.L.C.
in its Louisville, Kentucky office. Ms. Brown is chairman of the firm's Health Law
and Insurance Practice Group. She represents both health care providers and managed care organizations in a variety of corporate, operational, and regulatory matters.
** Barbara Reid Hartung is also a member of Greenebaum, Doll & McDonald
P.L.L.C. in Louisville, Kentucky. Ms. Hartung is a member of the firm's Health Law
and Insurance Practice Group as well as the firm's Litigation Group. She represents
life and health insurers, managed care organizations, and property and casualty insurers in regulatory and litigation matters.
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ers. Since 1945, the plan has been open to the public.1 The popularity of managed care as a health care delivery system grew
among private employers because it promised, and delivered,
lower rates and an increased opportunity to control future
health care costs. Even so, until the 1970s, managed care developed slowly and, almost without exception, in a not-for-profit
mode. It was not until managed care's cost-saving potential was
encouraged by governmental initiatives that for-profit managed
care organizations began to predominate the managed care
industry.
President Richard M. Nixon first promoted managed care organizations in the health maintenance organization ("HMO")
format in his 1971 address to Congress, as a national strategy to
contain escalating health care costs. 2 In 1973, the federal government gave great impetus to the managed care movement
when it passed the Health Maintenance Organization Act,3
which, among its other provisions, limited the ability of the
states to impose roadblocks to the development of HMOs.4
Even so, by 1979, only five percent of the population was enrolled in HMOs.' During the 1980s and 1990s, that percentage
continued to climb due to greater acceptance of HMOs by the
population. Nationally, HMO enrollment stood at approximately 50 million in 1994; currently there are an estimated 58
million HMO enrollees and 81 million enrollees in other types
of managed care plans. 6 Recent estimates of the total percentage of Americans receiving health care through managed care

1. For more details on the history of Kaiser Permanente, see About Kaiser
Permanente: Over 50 Years of Quality (visited Dec. 30, 1997) <http://
www.kaiperm.org/about/50years.html>. See also CCH Health, Medical & Entitlements Team, in CCH MANAGED CARE EXPLAINED IT 605-620 (1996) (identifying the
earliest managed care organization of any type as an early farmer's health care cooperative in Elk City, Oklahoma, established in the late 1920s).
2. The term "HMO" was coined in January 1970 by Dr. Paul Ellwood, a health
care reformer in the Twin Cities, in a FORTUNE article dealing with prepaid health
plans. See U.S. CONGRESS, OFFICE OF TECHNOLOGY ASSESSMENT, MANAGED CARE
AND COMPETITIVE HEALTH CARE Markets: the Twin Cities Experience 17-18 (1994).
3. 42 U.S.C. §§ 300e-17 (1994).
4. See id. § 300e-10.
5. See Jon B. Christianson & Walter McClure, Competition in the Delivery of Medical Care, 301 NEW ENG. J. MED. 812 (1979).
6. See FAMILIES USA FOUNDATION, HMO Consumers at Risk: States to the Rescue (visited July 1996) <http://epn.org/families/farisk.html>; Jerry Geisel, HMOs
Ready to Give up an Old Crutch, Bus. INS., Dec. 20, 1994, at 6.
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organizations range from seventy-five percent to eighty
percent. 7
B.

Current Forms of Managed Care Organizations ("MCOs")

The term "managed care" encompasses a broad range of
health care organizational arrangements that are intended to
eliminate unnecessary and inappropriate care and to reduce
costs (CBO, 1992). The majority of managed care arrangements share several features. Among these are the formal enrollment of individual patients in a managed care organization;
contractual agreements between the provider and a payer; and
some degree of gatekeeping and prior authorization, which is
performed either by an enrollee's primary care provider or by
a separate administering arm of a managed care organization.8
As used in this Article, an MCO is a prepaid health care delivery system which can take a variety of forms, including HMOs,
preferred provider organizations ("PPOs"), exclusive provider
organizations ("EPOs"), point-of-service ("POS") plans, and
physician-sponsored organizations ("PSOs").
HMOs finance and deliver health care in a specified geographical service area based upon a prepaid, fixed fee to subscribers who are often referred to as "members" or "enrollees."
HMOs can be structured as (i) staff models in which the providers are employed by the HMO; (ii) independent practice association ("IPA") models in which an IPA contracts with an HMO
on behalf of its member-providers; (iii) direct contract or network HMO models in which each provider or provider group
contracts directly with an HMO to provide services; ,or (iv) a
combination of these model structures. 9 Regardless of the
model, one feature of an HMO is the use of a "gatekeeper," a
primary care physician who is responsible for managing the care
of assigned enrollees and who must be seen in order to obtain a
referral to a specialist. HMOs often share their insurance risk
with their contracted providers by paying providers on a capi7. See Melissa B. Robinson, Public Worries About Managed Care Highlighted at
Democratic Hearing, ASSOCIATED PREss, Dec. 17, 1977, available in LEXIS, News
Library, AP File (stating that "about 75 percent of privately insured Americans receive their health care through managed care"); Deborah Mihm, Editorial, Specious
Talk About Medicare, WASH. POST, Jan. 16, 1998, at A20 (stating that "about 80% of
Americans are now in managed care").
8. Medicare & Medicaid Guide (CCH) 43,209, at 44,038 (1995).
9. See id. 43,208, at 44,030.
[The combination is especially prevalent in larger HMOs.]
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tated basis or using a system of bonuses or withholds to encourage adherence to cost-effective treatment plans. 10
A PPO is an MCO established by entities such as insurers that
contract with hospitals or physicians ("participating providers")
to provide health care services on a discounted fee-for-service
basis to its enrollees. In return for accepting discounted fees,
utilization review, and other managed care techniques, providers receive guaranteed access to the PPO's subscribers. The
subscribers are generally not assigned a gatekeeper and may
choose between participating and nonparticipating providers
(those not under contract with the PPO). A financial disincentive in the form of higher coinsurance or out-of-pocket expenses
accompanies the choice of a nonparticipating provider. 1 PPOs
are one example of a managed care technique that has crossed
over into the health indemnity insurance arena.
An EPO is similar to a PPO in that subscribers are not assigned a gatekeeper, but under and EPO, health care services
must be received from participating providers. Providers participating in an EPO are typically paid on a discounted fee-forservice basis, although EPOs may also use a risk-sharing arrangement to encourage providers to control costs and
utilization.
One managed care delivery system, the point-of-service
("POS") plan, is a hybrid of an HMO and a PPO, which may be
offered by either MCOs or traditional indemnity insurers. POS
plans use gatekeepers, but also allow patients to leave the network and access specialists without gatekeeper authorization.
In return, members agree to higher copayments and deductibles
for self-referrals and the use of nonparticipating providers. Outof-network usage in POS plans may also have a per-member cap
because it is often provided on a fee-for-service coverage. 12
10. See id. ("By contrast, in a traditional indemnity plan.., providers do not share
insurance risk and they have a financial incentive to provide more services than may
be necessary.").
11. See CCH MANAGED CARE EXPLAINED, supra note 1, 550.
12. See id. 560. In 1997, at least eight states enacted legislation requiring MCOs
to offer a POS option in one or more health insurance markets (large or small group
or individual). See 1996 D.C. Stat. 235; S. 1150, 54th Leg., 1st Reg. Sess. (Idaho 1997);
H.R. 133, 77th G.A., 1st Sess. (Iowa 1997); H.R. 335, 89th G.A., 1st Reg. Sess. (Mo.
1997); H.R. 46, 55th Leg., 1st Reg. Sess. (Mont. 1997); S. 269, 207th Leg., 1st Sess.
(N.J. 1997); S. 21, 69th G.A., 1st Sess. (Or. 1997); S. 385, 75th Leg., 1st Reg. Sess. (Tex.
1997). One state, Oklahoma, enacted legislation requiring sponsors of fifty or more
employees that offer only an HMO plan also to offer a POS option to covered persons. H.R. 1416, 46th Leg., 1st Sess. (Okla. 1997).
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Finally, a relatively new form of MCO is a provider-sponsored organization("PSO"), also referred to as a provider-sponsored network ("PSN"). PSOs, which are wholly owned and
managed by health care providers, health care services to enrollees on a per capita or prepaid, fixed basis, either directly or
through arrangements with others. It is hoped that PSOs will
result in increased cost savings by cutting out the middleman,
the insurer, and allowing providers to directly insure the enrollees. 13 This approach is being aggressively encouraged by the
federal government, but whether PSOs will achieve either better
care or additional savings remains an open question.
II.

MANAGED CARE UNDER AT-rACK

A.

Overview

Today, most persons insured through MCOs would have difficulty locating, much less affording, a traditional indemnity
health insurance plan.' 4 The rapid growth of the managed care
segment of the American health care delivery system in the
1990s is reflected in the increase in number and size of MCOs.
In 1994, a total of 650 HMO organizations were in existence,
with an additional twenty-two start-up plans in 1995; at the same
time, there were more than 1000 PPO plans and eleven start-up
operations. 5 The great majority of Americans obtain their
health care coverage through their employers and are often limited in choice of coverage to a single plan or several options
offered by a single insurance carrier. 16 Because MCOs have
proved to save costs, eighty-five percent of all U.S. employees
13.

See generally Randolph S. Jordan, Regulation of Provider Risk Sharing, in

HEALTH LAW & BUSINESS SERIES (BNA) (1977). Among the states currently regulating PSOs are Georgia (GA. COMP. R. & REGS. r. 120-2-75-.01 to -.12 (1997)), Kentucky (Ky. REV. STAT. ANN. § 304.17A-300-310 (Michie 1996)), Oklahoma (OKLA.
STAT. ANN. tit. 63, § 2513 (West 1997)), and Texas (TEX. INS. CODE ANN. § 21.52F
(West Supp. 1998)).
14. For example, after Kentucky passed an ambitious health reform package in
1994, some 45 health insurance plans withdrew, leaving only two indemnity plans operating in the state. See, e.g., Phyllis Schlafly, EditorialPolicies Would Create Needed
"Crisis"for Left, "Clinton Care" Gets GOP Allies, CHATTANOOGA FREE PRESS, Jan.
3, 1998, at A4. One of the two remaining plans is, in fact, a state-run plan known as

Kentucky Kare. See Kentucky Regulator Seeks New Health Reform Plans, Bestwire,
Apr. 24, 1997, available in LEXIS, News Library, Bestwire File.
15. See AMERICAN ASSOCIATION OF HEALTH PLANS (AAHP), Number of Health

Maintenance Organizations... and People Receiving Health Care Through HMOs and
PPOs (visited Jan. 9, 1998) <www.aahp.org/services/library/statistics/plans94.htm>.
16. See Karen Davis & Cathy Schoen, Managed Care, Choice & Patient Satisfaction (visited Aug.1997) < http://www.cmwf.org/health-Care/satis.html>.
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are currently enrolled in an MCO; indemnity plans provide coverage "to only 15 percent of the workers who get health insur17
ance from their employers and 30 percent of early retirees.'
As one commentator has stated: "This new market is freer for
corporations, those that choose insurance schemes plus those
that are insurance schemes, but it is consciously less free for
individuals. "18
Not surprisingly, as the ultimate consumer of health care services has less freedom of choice, complaints regarding managed
care have increased.' 9 Although managed care's positive attributes are well documented, 20 the excesses, both real and anecdotal, have become a favorite target of the media.2 ' In January
1998, the Kaiser Family Foundation released a comprehensive
study of media coverage of managed care that found:
[T]hroughout the decade, most coverage of managed care remained neutral (64%); although mid-decade, stories with a
tone switched from being more positive to more critical ....
Managed care was most likely to be criticized in special series that appeared in daily newspapers (79% of coverage was
critical, 20% neutral, and 1% positive) and on network television newscasts (55% critical, 26% neutral and 19% positive)
Both newspaper special series and network television coverage were more likely than other media sources to rely on anecdotes ....
17.

Allison Bell, Managed Care Enrollment Surged Last Year, NAT'L UNDER& HEALTHIFIN. SERV. ED., Jan. 26, 1998, at 1.
18. Robert H. Sprinkle, Corporatism in Question: A Note on"Managed Care" (visited Feb. 1, 1998) <http://www.puaf.umd.edu/ippp/managed.htm>.
19. See, e.g., George Anders & Ron Winslow, HMOs' Woes Reflect Conflicting
Demands on American Public, WALL ST. J., Dec. 22, 1997, at Al.
20.
In Oregon and elsewhere, the managed care presence has grown for reasons that are quite wholesome. Managed care helps enrollees stay healthy
through illness prevention programs. They assure coordination of services
for persons with multiple ailments. And through systematic, quality-conscious gate-keeping, they reduce unnecessary treatments which drive up
health care costs.
143 CONG. REC. S2484-85 (daily ed. Mar. 18, 1997) (statement of Sen. Wyden). See
also Sen. Edward M. Kennedy, Editorial, Bill Seeks to End Abuses by HMOs, WALL
ST. J., Dec. 3, 1997, at A23.
21. See Louise Kertesz, Backlash Continues: Survey Finds Managed Care Is Still
the Bad Guy in Many Americans' Eyes, MODERN HEALTHCARE, Nov. 10, 1997, at 33;
143 CONG. Rec.[E 46-47] (daily ed. Jan. 7, 1997) (statement of Rep. Stark).
WRITER, LIFE
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Nine out of ten (91%) of the managed care stories network
television analyzed during the study period used an anecdote
22

Inevitably, the growth of MCOs, together with this increasingly adverse publicity, has led to organized efforts to develop
additional regulatory controls on how MCOs operate. Some of
these regulatory controls, for example, mandated benefits, apply
equally to all health care payors. Nevertheless, many of the controls which are inevitably referred to as "reforms" are aimed
solely at MCOs:
Legislation to regulate managed care under the guise of "protecting consumers" has exploded into literally hundreds of federal and state initiatives. In 1996, a total of 35 states enacted
56 laws regulating managed care (from more than 1,000 bills
introduced in state legislatures). In 1997, to date, over 33
states are considering or have passed legislation to ban "gag"
clauses in provider contracts. In addition to specific regulatory
proposals mandating hospital stays or provisions in contracts,
the trend in 1997 is moving toward "consumer bills of rights"
where
managed care regulatory proposals are packaged as one
23
bill.

As this Article outlines, the move toward increased regulation
of MCOs is occurring at both the state and the federal levels. In
many respects, the state and federal initiatives mirror each
other; as a practical matter, symmetry is required when both
state and federal laws impact the same MCOs. Only federal law
can impose obligations upon employer-sponsored plans subject
to the Employee Retirement Income Security Act 24 ("ERISA"),
and inconsistent state laws imposed upon non-ERISA plans,
would require MCOs to meet two different sets of standards.
The cost of running two networks, or establishing different
grievance or utilization processes, one imposed at the state level

22. KAISER FAMILY FOUNDATION, Press Release, Is There a Bias? Overall Media
Neutral in Coverage of Managed Care, Although Network TV and Special Series in
Newspapers Mostly Critical (visited Jan. 13, 1998) <http://www.kff.org/archive/media/
general/coverage/release5. html>. The study is reported in Mollyann Brodie et al.,
Media Coverage of Managed Care: Is There a Negative Bias?, HEALTH AFFAIRS, Jan.Feb. 1998, at 9.
23. AMERICAN NURSES ASSOCIATION, MANAGED CARE LEGISLATION 1997, 1997
REPORT TO House of Delegates (visited October 13, 1998) <http//www.nursingworld.
org/gova/hod97/mgdcare.htm #regulation>[hereinafterManaged Care Legislation
1997].
24. 29 U.S.C. § 1144(a) (1995).

Published by LAW eCommons, 1998

7

Annals of Health Law, Vol. 7 [1998], Iss. 1, Art. 4

Annals of Health Law

[Vol. 7

on non-ERISA plans and one imposed at the federal level on
ERISA plans, ultimately will be borne by the consumers.
The nature of each jurisdiction's regulatory activity varies.
However, there are a number of constants. Access to health
care providers represents one of the first concerns addressed by
most state legislatures; laws mandating coverage for specific
procedures are another. Areas of more recent concern include
the use of financial incentives for provider compensation, gag
rules in provider contracts, and the availability of administrative
processes for a variety of issues including utilization review and
provider rights. The most recent regulatory trend is the move
toward the passage of a single, comprehensive act. During 1997,
at least twenty state legislatures considered enacting what
are
26
("PPAs").
Acts
Protection
Patient
as
to
referred
often
PPAs have been developed by a number of groups interested
in health care, including the American Medical Association
("AMA") and the Citizens Fund. The AMA proposal tends to
address provider-oriented issues such as credentialing, financial
arrangements, and the establishment of an appeals process for
utilization review decisions. The Citizens Fund follows a more
consumer-oriented approach, addressing issues such as affordability, quality of care, and availability of comprehensive
benefits. Among the states that have recently considered comprehensive reforms are Alaska, Arkansas, Colorado, Connecticut, Florida, Georgia, Idaho, Kentucky, Maine, Maryland,
Minnesota, Missouri, Nebraska, New Hampshire, New Jersey,

25. Applicable state laws or regulations could require, for example, inclusion or
exclusion of specified terms and conditions in provider contracts or could impose pricing obligations or access requirements. These types of requirements obviously affect
not only how many providers will be included in a network but also how their contracts will look, how overall pricing is structured, and how utilization patterns of enrollees are determined. Internally, the MCO would need to assure that all of its
recordkeeping areas (including utilization review, claims, provider contracts, and
terms), consumer-oriented materials, and financial documents recognize the status of
the networks. The costs associated with such duplication could become quite large.
26. For additional information about Patient Protection Acts, a number of consumer/provider-oriented organizations have collected information at their Internet
websites. Three of these sites are: Families USA FOUNDATION, The Text of Key State
HMO Consumer Protection Provisions: The Best From the States (compiled Jan.
1997) <www.epn.org/families/ hmotoc. html>, and HMO Consumers at Risk: States to
the Rescue (update to July 1996 report), <www.epn.org/families/hmocon2.html>;
AMERICAN ACADEMY OF FAMILY PHYSICIANS, 1996 Managed Care Initiatives, SLIC
NEWSLETTER, Aug. 1996 (last modified Apr. 14, 1997) <www.aafp.org/family/slic/
9608/slicl.html>.
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North Carolina, Ohio, Oklahoma, Oregon, Rhode Island, Texas,
Washington, and West Virginia. 7
The same trend is obvious at the federal level, where the President's Advisory Commission on Consumer Protection and
Quality in the Health Care Industry has recommended a Consumer Bill of Rights, which addresses consumer and quality concerns in the health care system.
B.

Mandated Benefits

"Mandated benefits" are coverage items required, as a matter
of law, to be included in a health insurance policy or certificate.
The mandate may be with respect to required coverage for dependents,28 grievance processes, or any other aspect of the insured-insurer or MCO-enrollee relationship. In current
parlance, the term "mandated benefit" generally refers to a requirement that a particular disease, or a form of treatment for a
disease, be covered.
In 1985, the U.S. Supreme Court found that "mandated-benefit statutes are a relatively recent phenomenon. ' 29 The Court's
research determined that the first mandated benefit statutes
were enacted in 1971 and 1972 in Arizona, Connecticut, Illinois,
and Wisconsin.30 In 1984, the Health Insurance Association of
America reported that twenty-six states had enacted sixty-nine
mandated benefit laws, covering such widely divergent areas as
coverage for alcoholism treatment, kidney dialysis, and reconstructive surgery after mastectomy.31 The nature of mandated
benefit statutes was found to vary widely:
For example, the majority of States currently require that coverage for dependents continue beyond any contractually imposed age limitation when the dependent is incapable of selfsustaining employment because of mental or physical handi27. See, e.g., S. 282, 19th Leg., 2d Sess. (Alaska 1996); H.R. 5657, 1996 Reg. Sess.
(Conn. 1996); S.1b, 61st Leg., 1st Spec. Sess. (Ky. 1997); H.R. 114, 1996 Leg. Sess.
(Md. 1996); NEB. REV. STAT. §§ 44-6801 to 44-6824 (Supp. 1997)
28. See e.g. , 29 U.S.C. § 1169 (1995) (requiring that any health plan subject to
ERISA must honor a qualified medical child support order made pursuant to state
domestic relations law and provide coverage for the affected child of an employee,
even if the child would not otherwise meet the plan's definition of a "dependent").
29. Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 728 (1985) (holding
that a Massachusetts statute requiring minimum mental health benefits to be provided
in insurance policies was not preempted by ERISA, even when the insurance policy
was purchased by a plan subject to ERISA).
30. See id. at 733 n.3.
31. See id. at 729-30 n.10.
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cap; such statutes date back to the early 1960's. And over the
last 15 years all 50 States have required that coverage of infants begin at birth .... Many state statutes require that insurers offer on an optional basis particular kinds of coverage to
purchasers. Others require insurers either to offer or mandate
that insurance policies include coverage for services rendered
by a particular type of health-care provider.32
Currently, the extent and nature of mandated benefits varies
greatly from state to state. Pennsylvania has enacted twentytwo such laws.3 3 Maryland currently mandates forty-one different provider types and services.34 Kentucky mandates, inter alia,
the following coverages: (i) newborns; 35 (ii) low-dose mammography screening; 36 (iii) high-dose chemotherapy with autologous bone marrow transplantation or stem cell transplantation
for breast cancer; 37 (iv) treatment of temporomandibular joint
disorders and craniomandibular jaw disorders; 38 and (v) chiropractic benefits.39
The Mental Health Parity Act of 1996,4o signed into law on
September 26, 1996, is one example of a federally mandated
benefit. It requires that group health plans subject to ERISA
and which that provide medical, surgical, and mental health benefits apply the same aggregate lifetime or annual limits on coverage to each type of benefit. Because of concerns regarding
the increased cost of this particular mandate, this Act exempts
plans with fewer than fifty employees and plans in which the
cost of compliance would exceed one percent. The Act does not
apply to benefits for substance abuse or chemical dependency
and does not require any plan to alter its coverage to provide
mental health benefits.
32. Id. at 733-34. See Wayne Chemical v. Columbus Agency Serv. Corp., 426 F.
Supp. 316, 325 n.8 (), affid as modified, 567 F.2d 692 (7th Cir. 1977) (reporting that at
least 26 states required coverage for disabled dependants after reaching the age
limitation).
33. See Lois Snyder, Equicare:A Model for Quality Health Care and Consumer
Choice in State Health System Reform, 5 ANNALS HEALTH L. 145, 162 (1996).
34. See Managed Care Legislation 1997, supra note 23.
35. See Ky. REV. STAT. ANN. §§ 304.17-042, 304.18-032, 304.38-199 (Michie 1996);
see also id §304.17A-140 (Coverage applicable to newly born children must include
legally adopted children.); id. §§ 304.17-185, 304.18-03, 304.38-198 (optional nursery
care coverage).
36. See id. §§ 304.17-316, 304.18-098, 304.38-1935.
37. See id. § 304.17-3165, 304.17A-135, 304.18-0985, 304.38-1936.
38. See id. § 304.17-319.
39. See id. § 304.17A-171.
40. Pub. L. No. 104-204, § 701, 110 Stat. 2944 (codified at 29 U.S.C. § 1185a, 42
U.S.C. § 300gg-5).
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A surprising number of mandated benefits statutes relate to
benefits unique to women. The majority of these laws are of
recent origin and provide strong evidence of the power and influence of those lobbying for women's health issues. For example, in 1997, sixteen states enacted legislation covering many of
the costs associated with prosthetic devices and breast reconstructive surgery incident to mastectomy,4 ' while fifteen states
enacted mastectomy length-of-stay legislation.42 Additionally,
impetus for state maternity length-of-stay laws or regulations
was created by the passage of the Newborns' and Mothers'
Health Protection Act of 1996, 43 which became law on September 26, 1996. This Act provides minimum protections for
mothers and their newborn children, but the Act's provisions do
not apply in a state that requires: (i) at least forty-eight hour
hospital stays after normal vaginal delivery and ninety-six hours
after cesarean delivery; (ii) maternity and pediatric care in accordance with guidelines established by the American College
of Obstetricians and Gynecologists, the American Academy of
Pediatricians, or other established medical association; or (iii)
leaving the length of the hospital stay to the decision of the attending provider in consultation with the mother. By the end of
1997, at least thirty-seven states, by statute or regulation, had
enacted minimum maternity length-of-stay coverage.44
41. See e.g. S. 1098, 43d Leg., 1st Reg. Sess. (Ariz. 1997) (enacted); S. 20, 1997-98
Reg. Sess. (Calif. 1997) (vetoed); S. 334, 1997 Reg. Sess. (Conn.); S. 535, 1997 Reg.
Sess. (Fla.); H.R. 1684, 110th G.A., 1st Reg. Sess. (Ind. 1997); S. 699, 1997 Reg. Sess.
(La.); H.R. 1113, 118th Leg., 1st Reg. Sess. (Maine 1997); H.R. 129, 89th G.A. 1st
Reg. Sess. (Mo. July 1, 1997); S. 324, 55th Leg., 1st Reg. Sess. (Mont. 1997); H.R. 442,
1997 Reg. Sess. (N.H. 1997); S. 1783, 207th Leg., 1st Sess. (N.J. 1997); S. 1783, 207th
Leg., 1997-98 Reg. Sess. (N.Y. 1997); S. 714, 1997 Sess. (N.C. 1997); H.R. 1532, 46th
Leg., 1st Sess. (Okla. 1997); H.R. 697, 100th G.A., 1st Sess. (Tenn. 1997); and S. 217,
75th Leg., Reg. Sess. (Tex. 1997).
42. Among the states with mastectomy length-of-stay statutes are Alabama, Arizona, Connecticut, Florida, Illinois, Maryland, Minnesota, Missouri, North Carolina,
New Jersey, New York, Ohio, Oklahoma, Rhode Island, Texas, and Virginia.
43. Pub. L. No. 104-204, § 601, 110 Stat. 2935 (codified at 29 U.S.C. § 1185, 42
U.S.C. § 300gg-4).
44. See Maternity Length of Stay, BNA's Health Law and Business, State Legislative Summary, Feb. 1998, available in BNA's Health Law and Business Library on CD
ROM, State Legislative Summary, Feb. 1998, Record Nos. 1402-1519, which identifies
those states which have enacted such statutes, both before and after the passage of the
federal act: Alabama, Alaska, Arizona, Arkansas, California, Connecticut, Florida,
Georgia, Idaho, Illinois, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Minnesota, Missouri, Montana, Nevada, New Hampshire, New Jersey, New York, North
Carolina, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island,
South Carolina, South Dakota, Texas, Washington, and West Virginia. Indiana and
Tennessee also have recently considered maternity length-of-stay legislation. See IND.
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C. ProviderAccess - "Any Willing Provider" Laws
and Beyond
The essence of managed care is the control of medical costs
through the use of a limited panel of providers and a gatekeeper
who controls access to specialists. Nevertheless, or perhaps because of this fact, one of the earliest methods used by state governments to regulate the structure of MCOs was "any willing
provider" laws. In their broadest form "[t]hese laws require
managed care plans to contract with any provider who is willing
to meet the plan's contract terms; they prevent plans from limiting the number of providers (e.g., certain specialists) in their
45
network.
There are a number of variations 46 on this general "any willing provider" theme, which could themselves be divided into
two categories: provider-oriented and consumer-oriented statutes. For example, some statutes can be described as "freedom
of choice" statutes. Unlike true any willing provider statutes,
which are provider-driven, freedom of choice statutes are consumer oriented, requiring MCOs to reimburse, usually at the
scheduled rate for the service provided, nonparticipating providers chosen by enrollees. From the consumer's perspective, these
laws eliminate one of the most frustrating aspects of managed
care: lack of control in the selection of one's provider, and
choice of medical treatment or regimen.
One extreme example of this frustration is the recent attempt
by Floridians for Quality Patient Care to place a proposed
amendment to the Florida Constitution on the ballot. This proposal would have guaranteed Floridians the right to choose their
own health care provider, but also would have prohibited
Floridians from voluntarily contracting with a managed care
network to limit their choices. The Florida Supreme Court recently ruled that the proposal did not meet applicable legal reCODE ANN. § 2708024 (West Supp. 1997); S.2455, 99th G.A., 2d Reg. Sess. (Tenn.

1995).
45.

U.S.

CONGRESS,

OFFICE OF TECHNOLOGY ASSESSMENT, IMPACT OF HEALTH

18 (Sept. 1995).
46. Other provider-oriented statutes which fall under the broad "provider access"
umbrella are open bidding, due process, and disclosure laws. These laws specify how
and when providers must be given notice of network participation requirements, as
well as what procedures must be followed in the selection, exclusion, or termination
of a provider from the network. See Jack S. Schroder, Jr., Survey of State Statutory
and Regulatory Safeguards Affecting the Selection or Deselection of Providers:Credentialing Strategies in Health Law and Business Series (BNA) 1000:4501-15 (1997-98).
REFORM ON RURAL AREAS: LESSONS FROM THE STATES,
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quirements and could not be placed on the 1998 general election
ballot.47
From the provider's perspective, provider access laws, particularly any willing provider statutes, assure a level playing field as
well as provide a modicum of financial security. It is not surprising, therefore, that among the most vocal proponents of the
various forms of provider access laws are the National Community Pharmacists Association, the American Chiropractic Association, the American Clinical Laboratory Association, the
American Dental Association, the American Federation of
Home Health Agencies, the American Physical Therapy Association, the American Psychological Association, and the American Society of Outpatient Surgeons.48
In the view of the affected MCOs, the broader the scope of a
provider access statute, the more difficult it becomes to contract
selectively and to exercise other strategies central to managed
care. Any willing provider statutes require MCOs to accept any
provider willing to abide by the terms of the managed care contract, despite the fact that limitations on the type and number of
providers and the ability to select cost-conscious providers are
among the main tools used by MCOs to control costs. 4 9 Capitation is the use of a preset dollar amount to cover a provider's
yearly cost of providing health care for a person, usually paid
out on a monthly basis, i.e. PMPM - per member per month.5 °
Capitation is the use of a preset dollar amount to cover a provider's yearly cost of providing health care for a person, usually
paid out on a monthly basis, per member per month. One recent study found administrative costs alone for a typical IPA
model HMO would rise by forty-three percent under an "any
47.

See Michael H. Adams, Fla. Court Bars 'Any Willing Provider' Ballot, NAT'L
& HEALTHIFIN. SERV. ED., Feb. 9, 1998, at 10.
48. See Claire Richardson et al., What's Happening With Any-Willing-Provider
Laws?, DRUG BENEFIT TRENDS, Dec. 1997, at 22, 22-23 (visited-<http://
www.medscape.com/scp/det/ 1997/v09.n12/d328.ohlinger/d328.ohlinger.html>.
49. MCOs, particularly PPOs, which use selective contracting with high-quality,
cost-efficient providers willing to accept discounted fees in exchange for access to the
health plan's enrollees, will be hard pressed to continue these cost-effective strategies,
particularly the use of capitation.
50. Capitation is the use of a preset dollar amount to cover a provider's yearly
cost of providing health care for a person, usually paid out on a monthly basis, i.e., per
member per month ("PMPM"). For capitation to work, the plan and the provider
must agree on a flat fee to be paid for each person to whom the provider does, or is
assigned to, provide services. Without knowing how many providers will have access
to the enrolled population, neither the plan nor the providers can reliably estimate
the number of enrollees for which they will be paid.
UNDERWRITER, LIFE
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willing provider mandate."'" This analysis should be considered
together with a second report reflecting that from 1990 to 1996,
the overall savings from the use of managed care techniques,
which place "a greater emphasis on prevention, early detection
and treatment of disease; appropriate use of health care services; and competition," has been between $116 billion and $181
billion.52 Appendix A outlines any willing provider, due process, and freedom of choice laws.
D. Analysis of Selected Any Willing Provider Laws
The scope and application of any willing provider statutes are
subject to analysis under both state and federal law. The first
level of analysis arises with the regulatory body charged with
enforcing the statute. By way of example, Kentucky's statute is
considered to be one of the broadest of such laws:
Health care benefit plans shall not discriminate against any
provider who is located within the geographic coverage area of
the health benefit plan and is willing to meet the terms and
conditions
for participation established by the health benefit
53
plan.

Initially, commentators believed that this unequivocal language
was likely modified by other Kentucky statutes recognizing the
need for selective contracting in managed care plans. 5 4 However, the Kentucky Department of Insurance has taken the position that "network adequacy," the fact that the MCO has no
need for additional providers to service its enrollees, cannot be
used as a valid term or condition under this law because its use
would discriminate impermissibly between providers.55
51. See Synder, supra. note 33, at 162.
52. AMERICAN ASSOCIATION OF HEALTH PLANS, Press Release, Health Plans
Continue to Improve Quality While Cutting Costs for Families (visited June 4, 1997)
<www.aahp.org/services/communications/media/1997/lewin/html>. CCH reports that
group/staff model HMO plans achieve an average reduction in the use of services of
22%, while IPA models achieve an average reduction of 4%. This compares with a
2% to 4% reduction for fee-for-service plans using utilization review techniques and a
0% to 2% reduction for PPOs operating on a fee-for-service basis. See Medicare &
Medicaid Guide (CCH) [ 43,208, at 44,031 (1995).
53. Ky. REV. STAT. ANN. § 304.17A-110(3) (Michie 1996).
54. See, e.g., Ky. REV. STAT. ANN. § 304.17A-010(15). See also Julia F. Costich &
Mike Helton, The Kentucky Health Reform Act, 22 N. Ky. L. REV. 381, 388 (1995)
(discussing mandatory and voluntary memberships).
55. This position was initially disclosed in a letter dated Sept. 5, 1995, from the
Commissioner of Insurance to the Chairman of the former Kentucky Health Policy
Board.
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By way of comparison, Virginia's any willing provider statute56 requires health insurers to establish terms and conditions
of participation in provider networks. The statute makes no effort to define what terms and conditions are permissible, but it
does prohibit unreasonable discrimination against or among
providers. The Virginia statute has been judicially construed to
allow insurers to use "reasonable discrimination" in establishing and maintaining a limited network of hospitals capable of
reducing costs by inducing hospitals to lower prices. 7 Similarly,
Indiana's any willing provider statute 58 has been held to allow
differences in terms and conditions for participating providers,
including price, provided the differences are not so large as to
constitute unreasonable discrimination among providers. 9
A number of any willing provider statutes have been challenged on the grounds of ERISA preemption. It seems clear
that, under applicable federal law, any willing provider laws cannot be applied to self-insured ERISA plans that provide health
benefits in a managed care structure. 60 The question arises,
however, whether the "savings clause ' 61 of ERISA's preemption provision allows states to control the networks used by selffunded ERISA plans simply because the network is operated by
an MCO subject to state regulation.62 Many MCOs provide
third-party administrative services under administrative services
only ("ASO") contracts with self-insureds, or otherwise "lease"
their networks to self-insured employers. If the MCO's network
is subject to state control through the various types of provider
access laws, can it be said that those laws "relate to" the ERISA
plans so as to trigger ERISA preemption? With one exception,
56. See VA. CODE ANN. § 38.2-3407 (Michie 1994).
57. See HCA Health Serv. v. Metropolitan Life Ins. Co., 752 F. Supp. 202, 207
(E.D. Va. 1990).
58. See IND. CODE ANN. § 27-8-11-3 (West Supp. 1997).
59. See Ball Mem'l Hosp. Inc. v. Mutual Hosp. Ins., Inc., 784 F.2d 1325, 1342 (7th
Cir. 1986).
60. See 29 U.S.C. § 1144(a) (1995) ( "Except as provided in subsection (b) of this
section, the provisions of this subchapter and subchapter III of this chapter shall supersede any and all State laws insofar as they may now or hereafter relate to any
employee benefit plan described in section 1003(a) [self-funded or uninsured].").
61. See 29 U.S.C. § 1144(b) (1995). This subsection saves from preemption laws
that regulate insurance.
62. Even state laws that regulate insurance will be preempted, despite application
of the savings clause, to the extent they relate to uninsured or self-funded plans. This
is known as the "deemer clause." See, e.g., FMC Corp. v. Holliday, 498 U.S. 52, 61, 64
(1990).
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the federal courts that have considered this question have found
the statutes to be preempted.63
E. Other Access Laws and ParticipatingProviders
In addition to the traditional any willing provider statutes, a
number of additional access issues have recently come to the
forefront. These new access issues can be categorized, for the
most part, as consumer oriented. Generally, access to and coverage of emergency care treatment, as well as the use of specialists as primary care physicians, have received the most attention
at the state level. Other issues include continuing access to appropriate specialty care when a provider ceases to participate in
an MCO or when the enrollee is chronically ill or otherwise in
need of recurrent care by a specialist.
Emergency room physicians have long argued that MCOs
routinely deny coverage for emergency treatment obtained in
hospital emergency rooms. Even when emergency room treatment is approved, prior authorization requirements may delay
both the emergency treatment and the provision of follow-up
care. The Families USA Foundation reports that prior to 1995,
only Minnesota had attempted to legislatively mandate how and
when HMOs would be required to approve emergency room
visits. 64 Between January 1995 and June 1996, a number of
states adopted legislation or regulations addressing how MCOs
63. See CIGNA Healthplan of La., Inc. v. Louisiana ex rel. Ieyoub, 82 F.3d 642,
648 (5th Cir.), cert. denied, 117 S. Ct. 387 (1996) (Louisiana any willing provider statute "relates to" ERISA plans because, "[b]y denying, den[ies] insurers, employers,
and HMOs the right to structure their benefits in a particular manner, the statute is
effectively requiring ERISA plans to purchase benefits of a particular structure...");
Texas Pharmacy Ass'n v. Prudential Ins. Co. of Am., 105 F.3d 1035, 1037 (5th Cir.),
cert. denied, 118 S. Ct. 75 (1997) (Texas law "eliminates the choice of one method of
structuring benefits, by prohibiting plans from contracting with pharmacy networks
that exclude any willing provider."); Stuart Circle Hosp. Corp. v. Aetna Health Management, 995 F.2d 500, 502 (4th Cir. 1993), Washington Physicians Serv. Ass'n v. Gregoire, 967 F. Supp. 424, 427 (W.D. Wash. 1997); Prudential Ins. Co. of Am. v. National
Park Med. Ctr., Inc., 964 F.Supp. 1285, 1292 (E.D. Ark. 1997); Blue Cross & Blue
Shield of Ala. v. Nielsen, 917 F. Supp. 1532, 1537-38 (N.D. Ala. 1996), questions certified, 116 F.3d 1406 (11th Cir. 1997); General Motors Corp. v. Caldwell, 647 F. Supp.
585, 588 (N.D. Ga. 1986); Blue Cross & Blue Shield of Ma. v Peacock's Apothecary,
Inc., 567 F. Supp. 1258, 1276 (N.D. Ala. 1983). But see American Drug Stores, Inc. v.
Harvard Pilgrim Health Care, Inc., 973 F.Supp. 60, 64-69 (D. Mass. 1997). (Statute not
preempted because ERISA plans were not explicitly refenced, state's historic powers
to regulate health and safety were properly exercised, and employee benefits structures were not mandated).
64. See FAMILIES USA FOUNDATION, HMO Consumers at Risk: States to the Rescue (visited July, 1996) <http://www.epn.org/families/farisk.html>.
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should operate in order to provide appropriate access to emergency care. Generally speaking, these states either prohibit
prior authorization requirements, at least when a prudent lay
person would reasonably believe that a condition required
emergency room treatment. Other states do not eliminate an
MCO's ability to require prior authorization, but set time
frames within which requests for authorization, must be answered. Many require payment, in any event, for initial screening and stabilizing treatment in the emergency room. Appendix
B identifies these states and outlines the statutes or regulations
enacted in each.
A number of states have tackled what is for the MCO the
backbone of the system, and for the enrollee one of the most
frustrating aspects of managed care: the requirement that a gatekeeper authorize referrals to specialists. This is particularly true
for women who would prefer to use obstetricians/gynecologists
as primary care physicians and for individuals with life-threatening or chronic conditions for which routine care by a specialist is
necessitated by the condition.
As Appendix B shows, once again advocates for women's
rights have been particularly successful lobbyists. At least
twenty states now require MCOs either to allow obstetricians/
gynecologists to serve as primary care physicians or to provide
some level of direct access to such physicians for routine reproductive and gynecological care. Other states have allowed direct access to other specialists or have authorized certain classes
of health care providers to serve as primary care physicians.
One example is Kentucky, which enacted legislation in 1996 requiring MCOs to provide direct access to chiropractors and authorizing chiropractors to act in a gatekeeping capacity.65 Other
states have elected to assure access to specialists by also requiring MCOs that offer a product using a gatekeeping structure to
offer at least one POS option to some or all enrollees.66
There is less uniformity and less certainty in how best to assure access to specialists for the chronically ill. Texas promulgated regulations in 1996 attempting to assure access to specialty
care for the disabled and those suffering from chronic conditions
by requiring an out-of-network referral if no network provider
has the appropriate training and experience to meet the en65.
66.

See Ky. REv. STAT. ANN. § 304.17A-171 (Michie 1996).
See states identified in Appendix B.

Published by LAW eCommons, 1998

17

Annals of Health Law, Vol. 7 [1998], Iss. 1, Art. 4

Annals of Health Law

[Vol. 7

rollee's needs. 67 Both New York and New Jersey have recommended that MCOs be required to designate specialists as
primary care providers for individuals with disabling or degenerative conditions.68 Minnesota has taken a slightly different approach by establishing waiting time and travel distance
standards for both primary care and specialty physicians, as well
as hospitals. Regardless of the approach adopted, all of these
measures are intended to assure that access to an appropriate
physician or medical facility is available in a timely manner for
all MCO enrollees.69 As discussed later in this Article, the Consumer Bill of Rights and Responsibilities being developed by
the Clinton Administration and a number of the health care reform bills being introduced in Congress also emphasize provider
access.
III.
A.

MCO-PROVIDER RELATIONS

Potential Liability for Utilization Review and
Medical Decisions

Not just MCOs, but also utilization review agents and providers, are experiencing increased scrutiny of, and potential liability
arising from, utilization review decisions by virtue of state legislative initiatives. Nevertheless, today most health plans, including indemnity plans, have utilization review protocols.
Utilization review may include prior authorization for certain
services (especially for nonemergency hospital admissions),
gatekeepers (primary care physicians who must be seen first to
obtain referrals to specialists), concurrent review of hospital
use (to ensure the patient's discharge to a less intensive setting
as soon as medically indicated), and profiling of physician
practices to identify those with inappropriate treatment patterns. There is evidence that the most effective forms of utilization review focus on hospital inpatient stays, through
preadmission certification and concurrent review for hospital
stays.7o
Most states provide a grievance or appeal process for disgruntled MCO members when they are dissatisfied with a utilization
review decision. Depending on the particular state statute, the
67. See 28 TEX. ADMIN. CODE § 11.506 (West 1997).
68. See HMO Consumers at Risk, supra note 63.
69. See id.; Ky. REV. STAT. ANN. § 304.17A-171.
70. U.S. Congressional Budget Office, Memorandum on Managed Care and Medicare, Medicare & Medicaid Guide (CCH) 43, 208, at 44,030-31 (1995).
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decision of the reviewer could be binding upon the parties.
Even when an appeal is available, the statutes require exhaustion of the MCO or internal grievance process before proceeding to the state insurance commissioner or some sort of statecreated appeals panel.71 One interesting aspect of these statutes
is that some states appear only to allow the MCO member or
insured to file a grievance,72 while some states such as New
Jersey, New Mexico, and Vermont 73 also enable the health care
provider to appeal an unsatisfactory utilization review decision.
Although they are intended to protect consumers and providers
from inappropriate decisions by the MCOs, these statutes arguably could create potential liability for providers who either do
not encourage patients to appeal adverse utilization review decisions or who themselves do not take the initiative to seek
review. 4
Another recent development in state regulation of MCOs is
the effort to impose liability for acts of medical malpractice directly upon MCOs. In 1997, Texas 75 and Missouri 76 became the
first states to enact such legislation. Governor Lawton Chiles
vetoed similar legislation in Florida, while at least fifteen other
jurisdictions have considered, but not passed, similar bills. In
California, for example, several bills were introduced in the 1997
legislature. One bill provided that an MCO would be liable for
injuries suffered by enrollees due to the plan's failure to exercise
ordinary care in making a utilization review decision. Three
bills would have extended liability to MCOs "by expanding the
definition of the practice of medicine to include decisions re71. See, e.g., Ky. REv. STAT. § 211.464(1)(g) (Michie 1996); N.J. ADMIN. CODE tit
8 § 38-8.5-8.6.
72. See ARiz. REV. STAT. ANN. § 20-2536 (West Supp. 1997).
73. See N.J.ADMIN. CODE tit. 8, §§ 38-8.5-8.6 (1998); N.M. STAT. ANN. § 59A-462(I) (Michie 1995); VT. STAT. ANN. tit. 18, § 9414 (Supp. 1997) and VT. CODE R.
10.203(D) (1997).
74. See ILL. COMP. STAT. 125/4-6 (West 1996); OHIO REV. CODE ANN. § 1742.14
(Anderson 1992).
75. See 4 TEX. Civ. PRAc. & REM. CODE ANNm4. § 88.002 (West Supp. 1998) (applying to health insurance carriers, HMOs, or other medical utilization entities and permitting legal action to impose liability for damages for harm to an insured or enrollee
proximately caused by any failure to exercise ordinary care in making treatment
decisions.)
76. See Mo. ANN.STAT. § 538.205 (West Supp. 1998) (including HMOs within the
definition of "health care providers" subject to "tort actions based on improper health
care"). Additionally, the provisions of section 354.125 of the Missouri Annoted Statues, Mo. ANN. STAT. § 354.125 (West 1991) ("[a] health services corporation shall not
be liable for [medical malpractice] injuries") are, by an amendment to section 354.505,
now expressly not applicable to any HMO.
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garding the medical necessity or appropriateness of any diagno'77
sis, treatment, operation, or prescription.
Several states, while not actually authorizing the assertion of
medical malpractice claims against MCOs, have taken the first
step in exposing MCOs to liability for such claims by enacting
legislation prohibiting MCOs from requiring a provider to indemnify them from liability arising out of coverage decisions or
other negligent medical acts.78 Arizona has taken a somewhat
different approach in seeking to hold MCOs responsible for
"medical decisions" made in the course of utilization review. In
Murphy v. Board of Medical Examiners,79 the Arizona Court of
Appeals held that the state board may regulate the conduct of
and discipline a physician for utilization review decisions that
address medical necessity because a decision regarding necessity
is a medical decision made as part of the practice of medicine.
It is the Texas bill exposing MCOs to malpractice liability
which has received the most publicity. This bill, which was
strongly supported by the Texas Medical Association and became law without Governor George Bush's signature, is now the
subject of a legal challenge brought by Aetna/US Healthcare.8 °
That challenge may well resolve the issue of whether a legal action seeking to impose malpractice liability on an MCO for its
treatment decisions and protocols is a suit challenging the quality of the care rendered, or whether it really is a challenge to the
administration of benefits. The latter claim is likely to be preempted by ERISA, which solely regulates benefits provided by
employer-sponsored plans, 81 while the former claim probably
will not be subject to ERISA preemption.82 However, because
77. KAISER FAMILY FOUNDATION, The Impact of Managed Care Legislation: An
Analysis of Five Legislative Proposals from California (visited November, 1997)
<www.kff.org/archive/ health policy/market/managed/ca sum.html>.
78. See, e.g., N.H. REV. STAT. ANN. § 420-B1:2(VIII) (Supp. 1997); S. 979, 68th
Leg., 1995 Reg. Sess. § 2(3)(B) (Or. 1995) (enacted).
79. 949 P.2d 530, 536 (Ariz. Ct. App. 1997).
80. See Bill Mintz, Aetna Files Suit to Overturn HMO Law, Hous. CHRONICLE
(June 18, 1997) <http://www.chron.com/content/chronicle/business/97/06/19/hmolaw.20.html>; C.M. Schauerte & Thomas M. Braniff, Health-Care Insurers to Austin:
Enough Is Enough, Hous. CHRONICLE (Oct. 15, 1997) <http://www.chron.com/content/chronicle/editorial/97/10/20/ schauerte-10-20-97.0-1.html>.
81. See 29 U.S.C. § 1144(a). ERISA "supersede(s) any and all State laws insofar
as they may now or hereafter relate to any employee benefit plan."
82. See New York Conference of Blue Cross & Blue Shield Plans v. Travelers Ins.
Co., 115 S. Ct. 1671 (1995); Rice v. Panchal, 65 F.3d 637 (7th Cir. 1995); Visconti v.
U.S. Health Care, 857 F.Supp. 1097 (E.D. Pa. 1994); Pappas v. Buck Consultants, Inc.,
923 F.2d 531 (7th Cir. 1991). But see Corcoran v. United HealthCare, Inc., 965 F.2d
1321 (5th Cir.1992).
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of ERISA, the issue of whether an enrollee may bring a medical
malpractice claim against an MCO may need to be addressed at
the federal level. 83 Indeed, several bills are currently pending
before Congress that would expressly authorize such claims.84
B.

Gag Clauses and FinancialIncentives

In Section II(C), we discussed provider-oriented laws falling
within the any willing provider category, which operate to secure access for providers to an MCO's network. While many of
the issues behind the current crop of providers' rights statutes
assure consumer information, nevertheless, both the "anti-gag
clause" and the "disclosure of financial incentives" statutes are
driven by the provider community.
For a number of years, one of the loudest complaints from the
provider community against managed care organizations was
the inclusion (apocryphal or real) of "gag clauses" in provider
contracts. Gag clauses are generally defined as rules under
which health care providers are restricted from informing their
patients about treatment options which either are not covered
by their health insurance plans or which would be the more expensive of two options covered by the plan. In 1996, the AMA's
Council on Ethics and Judicial Affairs expressed concern that
gag clauses could violate the AMA's Code of Ethics by jeopardizing informed consent.8 5 Uncoincidentially, five states enacted
laws in 1996 that prohibit health plans from punishing providers
for disclosure of treatment options or for advocating on behalf
of patients. In August 1997, the U.S. General Accounting Office, Health, Education, and Human Services Division, completed a study that examined the extent to which gag clauses
exist in HMO-provider contracts.86 The GAO collected 1150
physician contracts from 529 different HMOs, surveyed 400 attorneys specializing in health care, and met with representatives
of the AMA and American Association of Health Plans regard83. See John Asplund, ERISA Exempts Most Health Plans: States Look for Ways
to Let Patients Sue Insurers for Medical Malpractice,AHA NEWS, Dec. 22, 1997.
84. See infra section IV(B).
85. See Gag Clauses: Hearings on H.R. 2976, The Patient Right to Know Act of
1996, Before the Subcomm. on Health of the House Comm. on Ways and Means, 104th
Cong. (1996) (statement of John C. Nelson, Trustee, American Med. Ass'n) <http://
www.ama-assn.org/ad-com/roots/legis/mngdcare/cn730,htm>.
86. See U.S. GENERAL ACCOUNTING OFFICE, REPORT TO CONGRESSIONAL REQUESTERS ON HMO GAG CLAUSES (Aug. 1997) (PUB. No. B-276001, "GAO
REPORT").
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ing their experiences with HMO contracting. The GAO report
discovered:
Of the 529 HMOs in our study, none used contract clauses that
specifically restricted physicians from discussing all appropriate medical options with their patients. Two-thirds of responding plans and 60 percent of the contracts submitted had a
nondisparagement, nonsolicitation, or confidentiality clause
that some physicians might interpret as limiting communication about all treatment options. However, contracts with
such business clauses often contained anti-gag language stating
that the physician should not misconstrue the contract or a
specific provision as restricting medical advice to patients or
that the physician should foster open communication. Of
those contracts with one or more of these business clauses,
anti-gag language was found in 67 percent of them.87
The results of the GAO study are consistent with a separate
study analyzing Medicaid managed care contracts that found
"few instances of explicit gag rule provisions."88
By 1997, more than half of the states were considering or had
already enacted similar legislation. In December 1996, the
Health Care Financing Administration ("HCFA") advised all
MCOs contracting with Medicare that contract clauses limiting
what physicians may tell Medicare beneficiaries violated federal
law.89 In early 1997, President Clinton signed regulations extending the prohibition of gag rules to Medicaid beneficiaries.
By August 1997, some thirty-two states had passed legislation
addressing the perceived gag clause problem. 90
Critics of MCOs have long argued that the financial incentives
used by MCOs to manage costs could lead to underservice or
denial of needed medical care for its members. These financial
incentives with physicians participating in the MCO include
such arrangements as capitation, referral services, withholds, or
87.
88.

Id. at 3.

GEORGE WASHINGTON UNIV. CTR. FOR HEALTH POLICY RESEARCH, NEGOTIATING THE NEW HEALTH SYSTEM: A NATIONWIDE STUDY OF MEDICAID MANAGED CARE CoNTRACTS, (Feb. 1997).

89. See HEALTH CARE FIN. ADMIN., Press Release, HCFA Assures MedicareBeneficiaries of Rights to Advice from Physicians (Dec. 9, 1996) <http://www.hhs.gov!
news/press/1996pres/ 961209e.html>.
90. See GAO REPORT, supra note 85, at 4 n.3 (Arizona, Arkansas, California,
Colorado, Connecticut, Delaware, Florida, Georgia, Idaho, Indiana, Kansas, Maine,
Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Hampshire, New York, Oregon, Pennsylvania, Rhode Island, Tennessee,
Texas, Utah, Vermont, Virginia, Washington, and Wyoming.).
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bonuses. 91 A number of states have passed legislation requiring
MCOs to disclose to their enrollees any financial incentives offered to providers for controlling costs. For example, Virginia's
statute requires any insurer using participating providers to provide its enrollees with a "description of all types of [provider]
payment arrangements

holds,

. . .

bonus payments,

discounts.

92

including, but not limited to, with-

capitation and fee-for-service

The issue in requiring disclosure of financial incentives is obviously perceived as a consumer protection issue because the
method of payment could impact the provider's medical judg-

ment. At least one court has held that the failure to make appropriate disclosures can constitute a violation of ERISA:
When an HMO's financial incentives discourage a treating
doctor from providing essential health care referrals for conditions covered under the plan benefit structure, the incentives
must be disclosed and the failure to do so is a breach of ERISA's fiduciary duties.9 3
The federal government has attempted to begin regulating

MCO financial incentives 94 when MCOs contract to serve Medicare and Medicaid patients through the inclusion of certain provisions in the Omnibus Budget Reconciliation Act of 199095
("OBRA"). Specifically, OBRA requires plans to meet the fol-

lowing requirements:
the physician incentive plan may not "directly or indirectly" make specific payments to "a physician or physician
group as an inducement to limit or reduce medically necessary services to a specific individual";
91. See Geri Dallek & Nicole Hasenberg, Update of HCFA Regulation on Physician Incentive Plans (Feb. 3, 1997) <http:www.familiesusa.org/hcfareg.html>.
92. VA. CODE ANN. § 38.2-34071.10(C)(4)(a) (Michie Supp. 1994). Among the
other jurisdictions enacting similar statutes are Arizona, ARiz. REv. STAT. § 20-1076
(Supp. 1997), California, CAL. HEALTH & SAFETY CODE § 1367.10 (West 1990),
Maryland, MD. CODE ANN., Ins. § 15-121 (1997), Minnesota, MINN. STAT. ANN.
§ 62J.72 (West Supp. 1998), New Mexico, N.M. STAT. ANN. § 59A-23B-5 (Michie
1995), Rhode Island, R.I. GEN. LAWS § 23-17.13-3 (1996) and Wyoming, Wyo. STAT.
ANN. § 25-34-109 (Michie Supp. 1996).
93. Shea v. Esensten, 107 F.3d 625, 629 (8th Cir.), cert denied, 1997 U.S. LEXIS
6044 (Oct. 14, 1997).
94. See HEALTH CARE FIN. ADMIN., Press Release, Assuring Quality and Access
in Managed Care (Nov. 20, 1997) <www.hhs.gov/news/press/1997pres/971120c.html>
("The Clinton Administration has implemented new rules that require 'stop-loss' insurance for physicians so they can lose no more than 25 percent of their income if the
cost of care for their patients exceeds what they are paid by the plan.").
95. Pub. L. No. 101-508, § 4204(a)(1), 104 Stat. 1388-108 to -109 (codified as
amended at 42 U.S.C. 1395mm(i)(8)(A)).
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* the plan must disclose to HCFA detailed information on its
physician incentive plan arrangements sufficient to allow
HCFA to determine whether it meets the agency's regulations; and
* if a physician incentive plan places a physician or physician
group at "substantial financial risk" for services not provided directly, the plan must: (1) provide the physician or
physician group with "adequate and appropriate" stop-loss
protections; and (2) conduct surveys of current and previously enrolled members to assess satisfaction with access
and quality.
An MCO that fails to comply with the statute or its regulations
can face civil money penalties, denial of further enrolles and
marketing, or contract termination. HCFA may also withhold
federal payments to any state that fails to implement the requirements in the state's Medicaid program.9 6
IV.

CURRENT FEDERAL INITIATIVES ON
MANAGED CARE

A.

Implementation of MCOs in Federal Programs

The states are not alone in promoting measures to control
managed care. Just as the early recognition of the cost-saving
potential of MCOs began at the federal level, recent initiatives
by the federal government, particularly President Clinton's
Health Security Act of 1994, have created a greater interest in
MCOs. MCOs were to serve as the linchpin of President Clinton's efforts at health care reform. Even though the federal initiative was beaten back, a number of states have used the
Health Security Act as a model in fashioning their own state
health care reform provisions.9 7 However, the President and
members of Congress have again been busy addressing health
care reform, including the passage of the Health Insurance Portability and Accountability Act of 199698 and most recently the
consideration of a variety of measures that would place additional regulation on MCOs at the federal level.

96. See generally Jordan, supra note 13, at 2300.0601.0607.
97. The Kentucky Health Care Reform Act is one example of such legislation.
See Costich & Helton, supra note 53, at 381.
98. Pub. L. No. 104-191, 110 Stat. 1936.
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1.

Government Payors and Managed Care

Managed care has experienced tremendous growth in both
the Medicare and Medicaid programs. HCFA estimates that
presently about nineteen million Americans are enrolled in
Medicare and Medicaid managed care plans; that makes these
two programs the largest purchasers of managed care in the
country. 99
While the number of Medicare managed care enrollees has
risen steadily since 1985, there has been a surge in managed
care's popularity among senior citizens in the last few years.
The number of enrollees in managed care plans has more than
doubled since 1992.100 In Medicare alone, approximately 80,000
Medicare beneficiaries join HMOs each month. 10 1 As of August
1997, HCFA reported that "more than 5.5 million Medicare
beneficiaries were enrolled in a total of 398 managed care plans,
accounting for 14 percent of the total Medicare population.
That represents a 132% increase in managed care enrollment
°
since 1992.1 2
The popularity of managed care options for the Medicare
population is not forecasted to wane in the near future. Since
1989, this rate of growth has exceeded the rate of growth of
managed care plans in the private sector. The Congressional
Budget Office predicts that nearly one-fourth of all eligible seniors will enroll in managed care plans in the next five years,
and by the year 2007, thirty-four percent of the Medicare popu10 3
lation will be enrolled in a managed care plan.
Managed care, or at least managed care techniques, have
been used by Medicare since the 1970s to control the soaring
costs of the program. During the 1970s, Medicare implemented
price controls and utilization review in an attempt to rein in
costs.1 4 When these measures met with only limited success,
tighter controls were introduced by three separate measures.
First, legislation was passed in 1982 to establish an HMO option
99. See HEALTH CARE FIN. ADMIN., Fact Sheet, Managed Care in Medicare and
Medicaid (Aug. 19, 1997) <http://www.hcfa.gov/fcts/f960900.htm> (hereinafter
"HCFA Fact Sheet").
100. See Terese Hudson, Senior Surge: Are You Ready?, Hosp. & HEALTH NETWORKS, Ap. 5, 1997, at 50, 51.
101. See id.
102. See HCFA Fact Sheet, supra note 98.
103. See Hudson, supra note 99, at 51.
104. See Christine G. Leyden, PreventingInsurance Denials: Disease Management,
5 PEDIATRIC NURSING 516 (1997).
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for Medicare beneficiaries. Next, in 1984, Medicare revamped
how hospital reimbursement was calculated. Finally, in 1992,
the government renewed payment for physician services and decided to reimburse physicians for services to Medicare recipients
through the use of a fee schedule. °5
The federal government has continued to search for cost-saving methods. The most recent effort was the Medicare+Choice
Program in the Balanced Budget Act of 1997, which provided
for more managed care options for Medicare beneficiaries. °6
Medicare+Choice included a new category of plans that could
provide services for Medicare beneficiaries: provider-sponsored
organizations ("PSOs"). Advocates of PSOs argue that they
will afford savings for Medicare because a layer of costs associated with insurers will be eliminated when the federal government contracts directly with the providers of medical services.
HCFA is expected to issue regulations for PSOs and Medicare
managed care plans by June 1998.
At the same time, joint government-industry "negotiated
rule-making" is nearing completion on PSO solvency standards. Under HCFA's concept of a PSO, not all the affiliated
providers need have an ownership stake, although each must
share in the overall insurance risk. AMA successfully lobbied
for this definition, as it would permit physicians to organize
PSOs without hospital ownership partners. The definition also
permits hospitals to form PSOs without doctor ownership.
PSOs must provide at least 70% of Medicare services through
affiliated providers, and a majority PSO ownership stake must
be held by those directly involved in providing care. By April
1, HCFA is expected to issue a PSO solvency rule, using as a
base any consensus that it and a cross-industry panel may
reach. Insurers are seeking a higher standard
than that sought
1 7
by provider groups, including the AMA.
105. See id.; the Financial Status of the Medicare Program, Before the Senate
Comm. on Fin., 104th Cong. (1995) (statement of June E. O'Neill, Director, U.S. Congressional Budget Office).
106. See Pub. L. No. 105-33, § 4001, 111 Stat. 275-327.
The plan provides health care services at a predetermined, monthly per-person rate known as 'capitation' regardless of frequency or extent of utilization
by its enrollees. To ensure the coordination of all health care services, all
services, except for emergency services, are obtained by the beneficiary only
from the providers affiliated with the HMO or other Medicare+Choice plan
that the beneficiary has selected. See Jordan, supra note 13, at 2300.0203.
B.B. 5.1
107. AMERICAN MED. Ass'N NEWS, 1/26/98.

http://lawecommons.luc.edu/annals/vol7/iss1/4

26

Yates Brown and Hartung:
Managed Care
Care at the
Can Managed Care Organizations Su
1998]
Managed
at Crossroads:
the Crossroads

2.

Medicaid

Like Medicare, enrollment in managed care plans through
state Medicaid programs has recently increased significantly.
HCFA reports that forty-eight states now provide managed care
plans for their enrollees, primarily through federal waivers,
through which the use of managed care initiatives for Medicaid
recipients at the state level are approved by the federal government. 10 8 The widespread use of state waivers has moved
thousands of Medicaid recipients into managed care programs.
Since 1992, enrollment in Medicaid managed care plans has increased by more than 170%, with forty percent of the Medicaid
recipients or 13.3 million enrolled as of June 30, 1996.109 These
numbers will likely continue to increase dramatically in the future, particularly since the passage of the Balanced Budget Act
of 1997, which made it much easier to enroll Medicaid recipients
in managed care plans.
Historically, federal government oversight through the use of
the federal waiver gave some added protection to Medicaid recipients as states moved them into managed care plans. Even
greater protections will be required of the states by the federal
government since the passage of the Balanced Budget Act of
1997. The Act specifically provides as follows:
" States can require most Medicaid recipients to join managed care plans without federal approval.
* Plans no longer must have specified percentages of nonMedicaid enrollees.
* Recipients in urban areas must have a choice of at least
two plans; in rural areas they must be able to choose between two primary care doctors or case managers.
* Recipients can be locked into a plan for one year and may
be charged copayments.
" Plans must follow consumer protection rules, such as establishing grievance procedures and reasonably covering
emergency care.' 10
Moving government program enrollees from plans that were
unrestricted and fee-for-service to managed care plans with varying levels of restrictions, including a strong case management
108. See HCFA Fact Sheet, supra note 98; see also, Medicare and Medicaid Guide.
(CCH)
14,010, at 5915-2 (reporting that forty-nine states now offer some form of
managed care to Medicaid patients).
109. See HCFA Fact Sheet, supra note 98.
110. See Harris Meyer, Medicaid: States Serve Up a Real Turkey, HosP. &
HEALTH NETWORKS, Nov. 20, 1997, at 22, 28.
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component in some, has been met with complaints and dissatisfaction from some recipients. Soaring managed care enrollment
figures in government programs, along with enrollee concerns,
has caused a regulatory and legislative backlash to managed
care, such as the protections set out in the recent Balanced
Budget Act of 1997. HCFA and many states have responded to
recipients' concerns by enacting numerous initiatives. These include such additional measures as "anti-gag," "freedom of
choice," and patient protection statutes, in order to protect their
citizens and enrollees.
B.

Federal Controls on Managed Care

In September 1997, HIP Health Insurance Plans, Kaiser
Permanente, and Group Health Cooperative of Pugent Sound
joined with the American Association of Retired Persons and
the Families USA Foundation in announcing an agreement to
seek the creation of legally enforceable national standards addressing eighteen areas of consumer concern. The five organizations involved further planned to present to the President's
Advisory Commission on Consumer Protection and Quality in
the Health Care Industry their proposals "to protect consumers
and to achieve fair, consistent and efficient regulation, and
greater accountability by health plans."'11 The proposed principles are: accessibility of services; choice of health plans; confidentiality of patient information; continuity of care; disclosure
of information to consumers; emergency care coverage; clear
understanding of noncovered "experimental" treatments; development of drug formularies; disclosure of loss ratios; prohibitions against discrimination; ombudsman programs; out-of areacoverage; performance measurement and data reporting; open
communication between provider and patient; provider credentialing; provider reimbursement incentives; quality assurance;
and utilization review.
In addition to the proposal discussed above, the American
Association of Health Plans ("AAHP"), which represents more
than 1000 managed care organizations nationwide, has developed over the past several years the "Putting Patients First" initiative. Since March 1997, the AAHP has required any health
plan joining or renewing membership in AAHP to abide by the
111. FAMILIES USA FOUNDATION, Press Release, New Agreement on Managed
Care Consumer Protections (Sept. 24, 1997) <www.familiesusa.org/hmoagre.htm>.
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initiative.112 This initiative follows the "Philosophy of Care"
statement adopted by AAHP and its member plans in 1996.
Among the underpinnings of this initiative are full disclosure regarding an MCO's structure, network, benefits (including outof-area, emergency, precertification, and cost-sharing requirements), utilization review processes, drug formulary information, explanation of experimental treatments, and disclosure of
physician financial incentives. As of mid-1997, detailed information regarding several aspects of the initiative had been announced: physician-directed quality assessment and
improvement programs; physician-developed practice guidelines; physician-guided utilization management criteria; physiformularies; appeals processes;
cian-reviewed prescription drug
1 13
care.
emergency
to
and access
Health care reform proponents no longer direct their energy
and initiatives solely at state regulators now that both the President and members of Congress have proposed a variety of
measures that would place new obligations on MCOs. Perhaps
the most visible of the federal initiatives has been the appointment of the President's Advisory Commission on Consumer
Protection and Quality in the Health Care Industry and its subsequent recommendation of a Consumer Bill of Rights and Responsibilities ("CBRR")." 4 The CBRR, which was endorsed by
the President at a November 20, 1997, ceremony, is divided into
eight chapters, each of which is aimed at a separate area of concern. 115 The similarity of the President's Advisory Commission's
proposal to the private initiatives discussed above is striking.
112. See AMERICAN Ass'N OF HEALTH PLANS, Press Release, AAHP Will Require
Health Plans to Uphold It's Patient-CenteredPolicies (Mar. 5, 1997) <http://www.aahp.
org/services/pr-update/patients-first/implemen.htm>.
113. See AMERICAN Ass'N OF HEALTH PLANS, Putting Patients First (May 12,
1997) <http://www.aahp.org/services/pr-update/patients-first/ppfnew.htm>; Press Release, Health Plans Announce Policies on Appeal Rights and Emergency Care Coverage <http://www.aahp.org/services/pr-update/patients-first/putting.htm>. AAHP had
previously issued a policy statement that decisions regarding hospital stays following
a mastectomy be made by the physician and patient. Health Plans Should Not Require
Outpatient Mastectomy (visited Feb. 2, 1998) <http://www.aahp.org/services/pr-update/patients-first/mastecto.htm>.
114. See White House Press Release, PresidentClinton Endorses Consumer Bill of
Rights and Calls for Immediate Action to Implement (Nov. 20, 1997) <http://
www.hcqualitycommission.gov /press/cborimp.htm>.
115. See In addition to providing rights, the CBRR provides for responsibilities on
the part of the consumer. Chapter Eight establishes a variety of responsibilities including engaging in healthy habits and cooperating in agreed-upon treatment. ADVISORY

COMM'N

ON
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Chapter One is premised upon the proposition that consumers have the right to receive accurate, easily understood information about health plans, professionals, and facilities. Health
plans are charged with providing information to consumers or
delegating the responsibility to a third-party administrator, including information about coverage limits, dispute resolution
processes, consumer satisfaction measures, rules regarding outof-network services, and requirements for primary care referrals
to specialists. The primary rationale advanced for providing
consumers with such information is that consumers possessing
accurate, reliable information can effectively engage in valuebased purchasing, resulting in higher-quality care at better
116
prices.
Chapter Two presents a federal counterpart to state provider
access laws when it states that "[c]onsumers have the right to a
choice of health care providers that is sufficient to ensure access
to appropriate high-quality health care" and that health plans
"should provide access to sufficient numbers and types of providers to assure that all covered services will be accessible without unreasonable delay ... ."117 Where a plan lacks sufficient
specialists to treat a covered benefit, consumers should be allowed to obtain treatment outside the plan at no increased cost.
Women should be able to choose qualified health providers of
routine and preventative women's health care services. Consumers with complex medical problems, as well as patients with
chronic or disabling conditions and women in the third trimester
of pregnancy, should have direct access to specialists for an adequate number of visits under a treatment plan. When such a
patient involuntarily changes plans or a speciality provider is
terminated by a plan for a reason other than cause, the patient
may continue to see the speciality provider for up to ninety
days. These protections are expected to lead to higher levels of
confidence on the part of consumers who have chosen their
providers themselves.1 18
Chapter Three provides for a consumer's right to access emergency care. Additionally, the following standard is established:
"Health plans should provide payment when a consumer
presents to an emergency department with acute symptoms of
Consumer Bill of Rights and Responsibilities (Nov. 1997) <http://www.hcqualitycommission.gov/cborr/consbill.htm>.
116. See id. ch.1.
117. Id. ch.2.
118. See id.
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sufficient severity including severe pain such that a 'prudent
layperson' could reasonably expect the absence of medical attention to result in placing that consumer's health in serious
jeopardy, serious impairment to bodily functions, or serious dysfunction of any bodily organ or part."11 9
Chapter Four states that consumers have both a right and responsibility to participate fully in all health care decisions. Consumers who cannot participate in decisions regarding their
health care have a right to be represented in the making of those
decisions by relatives or surrogates. Health plans are called
upon to ensure that "gag clauses" or other restrictions on physician-patient communication are not contained in provider contracts so that consumers may safely rely on health care
professionals
for information on maintaining and restoring
120
health.
Chapter Five declares that consumers have a right to considerate and respectful care and provides that consumers must not
be discriminated against based on race, ethnicity, national origin, religion, sex, age, mental or physical disability, sexual orientation, or source of payment. 121 Chapter Six provides that
consumers have a right to the confidentiality of their individually identifiable health care information. Disclosure without
consent is permitted for very limited purposes, such as research,
reporting
investigation of health care fraud, or public health
1 22
when anonymous records would be insufficient.
Chapter Seven refers to the right to fair and efficient dispute
resolution processes. Internal review should include timely notification of denials and other adverse decisions, timely resolution
of disputes, claim review by properly credentialed health care
professionals who were not involved in the determination being
reviewed, and written notification of final decisions. External
review should only be available after internal processes have
of services spebeen exhausted and should not apply to denials
12 3
contract.
by
coverage
from
excluded
cifically
The rights and responsibilities contained in the CBRR are intended to serve as a framework for health policy. President
Clinton has ordered federal agencies to review their programs to
119.
120.
121.
122.
123.

Id. ch.3.
See id. ch.4.
See id. ch.5.
See id. ch.6.
See id. ch.7.
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ensure that they are consistent with the CBRR. 1 24 In addition,
the President has called on Congress to pass legislation giving
legal force to the CBRR and has asked health care plans, prov1 25
iders, and facilities to comply voluntarily with the CBRR.
A number of the provisions of the CBRR are echoed in the
several managed care bills that have been introduced in the
105th Congress. Among the many bills introduced, five are particularly important. The Patient Access to Responsible Care
Act of 1997 ("PARCA"), sponsored by Representative Charles
Norwood of Georgia and Senator Alfonse D'Amato of New
York, is the broadest-ranging of these bills. 26 PARCA enjoys
broad bipartisan support, with more than 200 members of the
House already signing on as cosponsors. 27 There are key differences between the CBRR endorsed by the President and
PARCA. Where the CBRR states that a health plan should
have an adequate number and range of professionals, PARCA
goes further to require that plans give patients the opportunity
to go outside a closed plan by requiring plans to offer a POS
plan as an option. 2 Perhaps the most significant provision of
PARCA is also not contained in the CBRR. Section 4 of
PARCA would amend ERISA to end federal preemption of
129
state causes of action for personal injury and wrongful death.
While PARCA faces opposition from the Republican leadership
130
in the House, it appears that proposing such broad reforms
appears to enjoy the same level of support among the
membership.
In particular, benefit experts are alarmed about a piece of legislation - the Patient Access to Responsible Care Act of
1997, now backed by nearly a majority of the House of Repre124. See White House Press Release, supra note 113.
125. See id.
126. See CongressionalRoundup: Gramm Unveils Bill of Rights Focusing on Individual Control, 6 HEALTH 1908 (1997) (hereinafter "CongressionalRoundup").
127. See Bill Summary & Status for the 105th Congress: H.R. 1415 (visited Jan. 15,
1998) <http://thomas.loc.gov/cgi-bin/bdquery/z?d105:HR01415:@@@L I TOM:/bss/
dl05query. htmll >.
128. See CongressionalRoundup, supra note 125, at 1908-09.
129. See H.R. 1415, 105th Cong., § 4(a) (1997); see also Laurie McGinley, Broad
Battle to End HMOs' Limited Liabilityfor Treatment: Coverage Denials Gains Steam,
WALL ST. J., Jan. 12, 1998, at A22 ("The charge is coming from wings of both political
parties: Two conservative Republicans, Rep. Charlie Norwood of Georgia and Sen.
Alfonse D'Amato of New York, are pushing one proposal, while liberal Democratic
Rep. Fortney H. 'Pete' Stark of California champions another.").
130. See The Patient Right to Know Act, H.R. 586, 105th Cong. (1997), introduced by Representative Ganske, has almost 300 sponsors, but the Ganske bill only
addresses the issue of prohibiting gag rules on physician-patient communication.
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sentatives - that would open up employers and health care
plans for punitive damage awards for actions of physicians....
If the PARCA bill is passed, health care costs "could increase
by double-digits. Employers would face a liability that they
can't manage in the real world .... 131

Senator Edward Kennedy of Massachusetts planned to sponsor a bill that would include a health care bill of rights similar to
the one endorsed by President Clinton. 132 Kennedy's bill would
require all U.S. employers to contribute to the cost of health
insurance for workers and their families. 133 Kennedy claimed
exceed ten pages and would not
that the proposed bill will not
13
require a large bureaucracy. 1
Representative Pete Stark of California has introduced a bill
titled the "Managed Care Consumer Protection Act of 1997".
The Stark bill would impact private insurance as well as Medicaid and Medicare managed care enrollees. It would require
MCOs, inter alia, to meet federal standards for utilization review
programs and would mandate, in addition to an internal review
process, independent review or arbitration of coverage disputes
under guidelines to be developed by the Department of Health
and Human Services. The provisions of the Stark bill would be
enforced by exposing MCOs or insurers that do not meet the
bill's requirements to federal taxes, which would not otherwise
be imposed upon them.135
In addition, Senator Paul Wellstone and Representative
Marge Roukema are each sponsoring bills to comprehensively
regulate health care delivery through MCOs. Representative
Roukema's bill is somewhat unique in that it specifically covers
policies issued to individuals, whereas the other proposals all attempt to reform the system through amendments to ERISA
(which covers only employer-sponsored group plans).1 36
Senator Phil Gramm of Texas has unveiled a proposal for
health care reform, titled the "Health Care Bill of Rights and
Freedoms." The bill would amend the tax code to allow individual and self-employed workers to deduct the entire cost of their
131. Jerry Geisel & Judy Greenwald, Employers Face Rising Health Care Rates,
Bus. INS., Dec. 8, 1997, at 3, 14.
132. See CongressionalRoundup, supra note 125, at 1908.
133. See id.
134. See id.
135. See WOMAN'S LEGAL DEFENSE FUND, Comparison of Comprehensive Managed Care Bills/lO5th Congress (May 21, 1997) <http://www.healthlaw.org/
wldfchart.html> (hereinafter "Comparison of Managed Care Bills"),
136. See id.
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health insurance coverage from their federal taxes.137 Gramm's
bill also would require health plans to allow people to choose
which areas they want to have covered.
Each of the bills would regulate, although with varying methods and in varying degrees, quality assurance and improvement
programs, utilization review programs, access to providers gag
clauses, grievance and appeal procedures,
and credentialing se138
providers.
of
termination
lection
One of the interesting aspects of many of these legislative initiatives, particularly several of the federal bills, is the more aggressive regulatory role the federal government is assuming in
the area of health insurance, an area that historically has been
left to state regulation. If the current wave of legislation is any
indication, it appears as though health insurance will become
regulated through federal standards, with the federal government looking to the states for enforcement of certain aspects.
CONCLUSION

The figures bear out the claims that managed care can lower
health care costs. Due to cost savings, most individuals in this
country have moved from indemnity-type health insurance policies and now obtain their coverage through some sort of managed care health insurance product. However, to obtain the
needed cost reductions, managed care necessarily imposes restrictions on usage. These restrictions have caused critics concern. It appears obvious upon reviewing this transition that
regulation also has increased significantly, at least in part due to
the fear that health care decisions are being made on the basis
of "bottom line" concerns.
As this Article shows, there have been efforts for years to
contain managed care. However, with the number of managed
care consumers increasing greatly in the last decade, the pace of
this activity in recent years has increased dramatically.
This Article has examined a number of areas that are presently under attack through state and federal legislative initiatives, including the types of benefits that managed care products
must cover and how these benefits are to be delivered, the composition of the provider network contracted to deliver the coverage, the forbidding of certain provider contract restrictions, and
137.
138.

See CongressionalRoundup, supra note 125, at 1908.
See Comparison of Managed Care Bills, supra note 134.
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now, the latest initiative, the exposure of the managed care entity, as well as others, to liability for health care outcomes. The
net result of all of this activity will likely be the demise of managed care as we presently know it. Managed care products in
the future will probably look much more like a governmentmandated indemnity-type product in the form of the presentday POS or PPO benefit plans. The federal government may
also eventually require that only federally approved standardtype plans, containing particular benefits, be offered to consumers for purchase, with additional benefits available through certain federally approved rider-type plans.
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